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Consumer Protection from Abusive
Contractual Terms in English Law

Dr. Mohamed Sadat
Assistant Prof. of Civil Law College of Law Universirty of Mansoorah
& College of Law — University of Shargah

Abstract

The purpose of legislators when organizing contractual relations, especially in the

consumption contracts, is consumer protection. Because Consumption contracts are more
contractual relations in which the imbalance is reflected in the positions between its parties;
where the consumer encounters more experienced party, knowledge and ability.
The British law is one of the laws that have adopted a consistent policy to protect consumers
from abusive conditions in consumer contracts Inaddition, and that the English judicial
system had an important role to counter abusive conditions in consumer contracts through
case law. So, the question arises about the role of the judicial system and legislation in
England to face unfair terms in consumption contracts.

Keywords: Consumer, protection, abusive, terms, legislators, consumption, judicial
system.
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1- Part II: 17: “Control of unreasonable exemptions in consumer or standard form contracts. (1)Any

term of a contract which is a consumer contract or a standard form contract shall have no effect for the
purpose of enabling a party to the contract—.

(a)who is in breach of a contractual obligation, to exclude or restrict any liability of his to the consumer
or customer in respect of the breach ;.

(b)in respect of a contractual obligation, to render no performance, or to render a performance
substantially different from that which the consumer or customer reasonably expected from the
contract;.
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if it was not fair and reasonable to incorporate the term in the contract”. Unfair contract terms Act
1977, Chapter 50, 26th October 1977.
2- 5.—(1): “A contractual term which has not been individually negotiated shall be regarded as unfair
if, contrary to the requirement of good faith, it causes a significant imbalance in the parties’ rights and
obligations arising under the contract, to the detriment of the consumer”.
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7- P. Nebbia, Unfair contract terms in European law: A study in comparative and EC law, Hart
publishing, London, 2007, p.59.
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11- L. Krémer, La CEE et la protection du consommateur, Bruylant, Bruxelles, 1988, p. 168.
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13- P. Nebbia, op. cit., p.38.

14- Hollier v Rambler Motors (AMC) Ltd [1972] 2 QB 71
15- “company is not responsible for damage caused by fire to customers’ cars on the premises”.



477 Elrr;i\—bj: Wlhhlwapnodono.2

Legio a5 Lt e dha ezt J\ e alg Hollier 44l Lo .Rambler Motors Ltd aS & cuns)
£ eadl ke 20 ¢33 ! opens i 13 ST 3V (g A ghee Connd 3S 5l Oy s
@alall 5 W 3oyt Lad g9 1 3,00 20 sl Gl e ggy @I Oy Jeaadle il 2
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O 38 13 ol Ay gl y < salall (i ill Agaall 3 yall pn e iy my th,uzu
153553 0 @iy sl Lag sl gmali o y9 olman o ¢y ol o 5Ll A s oy
Ol 350301 marad 05 O il 4 el Y Las 05 - wllanl oo 3l s gl o0 Cxdsins
Dlatal pae I (G350 3 G5 Ol 3l tzgungs 3y9enll 0in 2 slagiall do yd Gal s 1 Sy
O coma Sl slaua¥l oy (095 Sy - Jalatll (ye wgin i1 55 i 51 o Slaall Ginny
BUL CalantWly Sl iy Mo cslagiall ias zaaags Jasd (olg dmial g do ) 238 0583
IRl 215 gl I (e cllgiadl Ll ) 6355 oy
16- “That really disposes of this appeal, but in case I am wrong on the view that I have formed, without
any hesitation, I may say, that the course of dealing did not import the so-called exclusion clause, I think
I should deal with the point as to whether or not the words on the bottom of the form, had they been
incorporated in the contract, would have excluded the defendants’ liability to compensate the plaintiff
for damage caused to the plaintiff’s car by a fire which in turn had been caused by the defendants’ own
negligence. It is well settled that a clause excluding liability for negligence should make its meaning

plain on its face to any ordinarily literate and sensible person. The easiest way of doing that, of course,
is to state expressly that the garage, tradesman or merchant, as the case may be, will not be responsible
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L e 2l 05555 L Ll 331 AeSmald el 301

ciygd Lo 13] Biguuslai¥l @il 2 a8l suey 8ladll Glgudl daal oy
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for any damage caused by his own negligence. No doubt merchants, tradesmen, garage proprietors and
the like are a little shy of writing in an exclusion clause quite so bluntly as that. Clearly it would not
tend to attract customers, and might even put many off. I am not saying that an exclusion clause cannot
be effective to exclude negligence unless it does so expressly, but in order for the clause to be effective
the language should be so plain that it clearly bears that meaning. I do not think that defendants should
be allowed to shelter behind language which might lull the customer into a false sense of security by
letting him think - unless perhaps he happens to be a lawyer - that he would have redress against the
man with whom he was dealing for any damage which he, the customer, might suffer by the negligence
of that person”.

17- “Case law refers to the creation and refinement of law in the course of judicial decisions”. G.
Slapper and D. Kelly, The English legal system, Sixth edition, Cavendish publishing limited, UK,
2003, p. 68.

18- R. Cross, Precedent in English law, Clarendon law series, 1968, p. 18.

19- T. Von Mehren & P. L. Murray, Law in the United States, second edition, Cambridge university
press, UK, 2007, p. 15 etc.
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24- L’Estrange v Graucob [1934] 2 KB 394.

25- “This agreement contains all the terms and conditions under which T agree to purchase the machine

specified above, and any express or implied condition, statement, or warranty, statutory or otherwise
not stated herein is hereby excluded”
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26- Thompson v LMS Railway [1930] 1 KB 41.
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27- Richardson, Spence & Co v Rowntree [1894] AC 217.
28- Smith v Eric S Bush [1989] 2 All ER 691.
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29- Parker v South Eastern Railway (1877) 2 CPD 416.
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30- White v Warwick [1953] 2 All ER 102.

31- “...In my judgement, [the exemption clause] exempts the defendants from liability in contract, but
not from liability in tort. If the plaintiff can make out his cause of action in negligence, he is, in my
opinion, entitled to do so, although the same facts also give a cause of action in contract from which
the defendants are exempt...”.
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32- Canada Steamship Lines Ltd v The King [1952] A.C. 192.

33- .. If the clause contains language which expressly exempts the person in whose favour it is made...
from the consequences of the negligence of his own servants, effect must be given to that provision...
(2) If there is no express reference to negligence, the court must consider whether the word used are
wide enough, in their ordinary meaning, to cover negligence on the part of the servant of the proferens.
If a doubt arises on this point, it must be resolved against the proferens... (3) If the words used are wide
enough for the above purpose, the court must then consider whether the ‘head of damage may be based
on some ground other than that of negligence...”
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34- “...In my view no such rule of law ought to be adopted. I do not take that view merely because
any such rule is new or because it goes beyond what can be done by developing or adapting existing
principles. .. But my main reason is that this rule would not be a satisfactory solution to a problem which
undoubtedly exists. Exemption clauses differ greatly in many respects. Probably the most objectionable
are found in the complex standard conditions which are now so common. In the ordinary way the
customer has no time to read them, and if he did read them he would probably not understand them...
At the other extreme is the case where parties are bargaining on terms of equality and a stringent
exemption clause is accepted for a quid pro quo or other good reason. But this rule appears to treat
all cases alike. There is no indication in the recent cases that the courts are to consider whether the
exemption is fair in all the circumstances or is harsh and unconscionable or whether it was freely
agreed by the customer...”. Suisse Atlantique Société d’Armement Maritime SA v Rotterdamsche
Kolen [1967] 1 AC 361.
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36- 7: “(1) A seller or supplier shall ensure that any written term of a contract is expressed in plain,
intelligible language”.
37- P. Nebbia, op. cit., p. 140-141.
38- P. Edwards, The challenge of unfair contract terms regulation unfair contract Terms, London, OFT,

Bulletin no. 4, 1997, p. 18.
39- M. Herington and S. Brothers, Unfair terms and consumer contract regulations, International
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insurance law review, 1995, p. 263.
40- ““...that such relationship is to be assessed on the grounds of the ‘average consumer, reasonably well
informed and reasonably well observant and circumspect...”. Opinion of Fennelly AG in C-220/98

Estée Lauder v Lancaster [2000] ECR 1-117, para28.

41- Case 328/87 Buet v Ministere Public [1989] ECR 1235.

42- C. Willett, Aspects of fairness in contract, blackstone, London, 1996; R. Brownsword, N Hird and
G Howells, Good faith in contract, Aldershot, Dartmouth, 1999; J. Beatson and D. Friedmann, Good
faith and fault in contract law, Clarendon press, Oxford, 1995, p. 244.
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43- Walford v Miles [1992] AC 138.

44-“... the concept of a duty to carry on negotiations in good faith is inherently repugnant to the
adversarial position of the parties when involved in negotiations. Each party to the negotiations is
entitled to pursue his (or her) own interest, so long as he avoids making misrepresentations... a duty to
negotiate in good faith is unworkable in practice as it is inherently inconsistent with the position of a
negotiating party...”

45- For more details see, P. D. V. Marsh, Comparative contract law: England, France, Germany, Gower
Pub Co, England, 1995, 178.

46- This view is associated with Lord Bingham’s statement that English law has arrived to the same
position as other countries that have a good faith doctrine by developing ‘piecemeal solutions inresponse
to demonstrated problems of unfairness’ Interfoto picture library v Stiletto visual programmes Ltd.
[1989] QB 439.

47-* ... the adoption of a good faith doctrine would allow judges to give effect to their sense of justice
and to avoid contortions and subterfuges...”. This view expressed by R. Powell, Seminal lecture on
good faith, Good faith in contracts, Current legal problems, 1956, p.16.
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48- R. Brownsword, N. J. Hird and G. Howells, Good faith in contract: concept and context, Dartmouth
publishing company limited, London 1998, p.26.

49- P. Nebbia, op.cit., p.147.

50- “... openness requires that the terms should be expressed fully, clearly and legibly, containing
no concealed pitfalls or traps. Appropriate prominence should be given to terms which might operate
disadvantageously to the customer. Fair dealing requires that a supplier should not, whether deliberately
or unconsciously, take advantage of the consumer’s necessity, indigence, lack of experience,
unfamiliarity with the subject matter of the contract, weak bargaining position...”. Lord Bingham,
Opining of the lords of appeal for judgment in the cause: The Director-General of Fair Trading v. First
National Bank plc, On 25 October 2001, [2001] UKHL 52.
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51- H. Beale, Legislative control of fairness: The directive on unfair terms in consumer contracts in J.
Beatson and D. Friedmann, op. cit., p. 245.

52- *“...for instance, a customer may buy goods which appear to carry a full warranty but find that the
clause make the supplier sole judge of whether or not the goods are defective. The imbalance is that the
seller can invoke a legal remedy against the buyer if the latter does not pay, but the buyer has no legal
redress against the seller if the seller denies that the goods are faulty...”. H. Beale, Unfair contracts in
Britain and Europe, Current legal problems, 1989, p. 205.

53- H. Beal, B. Fauvarque, J. Rutgers, D. Tallon and S. Vogenaure, Cases, materials and Text on
Contract law,Oxford, Hart publications, UK, 2010, p. 371.

54- Easter and D. Good, Product safety and product liability: the implications for licensing, European
intellectual Property Review, Issue 1, 1993, p. 10-15; S. M. Maniatis and A K Sanders, A consumer
trade mark: protection based on origin and quality, European intellectual property review journal, 1993,
p. 406.
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56- Unfair Contract Terms Act 1977, CHAPTER 50, 26th October 1977.
57- AGB-Gesetz, 9 Dezember 1976, BGBI. I, S. 3317

58- Loi n°78-23 du 10 janvier 1978 sur la protection et I'information des consommateurs de produits
et de services.
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59-P. Nebbia, op. cit., p.28-29.

60- 2: Negligence liability. (1)A person cannot by reference to any contract term or to a notice given
to persons generally or to particular persons exclude or restrict his liability for death or personal injury
resulting from negligence.

61- “For the purposes of this part of this act, “negligence” means the breach.: a)of any obligation,
arising from the express or implied terms of a contract, to take reasonable care or exercise reasonable
skill in the performance of the contract.( b)of any common law duty to take reasonable care or exercise
reasonable skill (but not any stricter duty”.
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62- The unfair contract terms regulation 1994, No. 3159.
63- The Unfair Terms in Consumer Contracts Regulations 1999, No. 2083.
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64- “...excluding or limiting the legal liability of a seller or supplier in the event of the death of the
consumer or personal injury to the latter resulting from the act or omission of that seller or supplier...”.
65- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: “making

an agreement binding on the consumer whereas provision of services by the seller or supplier is subject
to a condition whose realisation depends on his own will alone”.
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66- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: (d)
permitting the seller or supplier to retain sums paid by the consumer where the latter decides not to
conclude or perform the contract, without providing for the consumer to receive compensation of an
equivalent amount from the seller or supplier where the latter is the party cancelling the contract”.
67- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: (e)
requiring any consumer who fails to fulfill his obligation to pay a disproportionately high sum in
compensation.
68- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: (f)

authorising the seller or supplier to dissolve the contract on a discretionary basis where the same facility
is not granted to the consumer.
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69- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: (f) ...
permitting the seller or supplier to retain the sums paid for services not yet supplied by him where it is
the seller or supplier himself who dissolves the contract.

70- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: (g)
enabling the seller or supplier to terminate a contract of indeterminate duration without reasonable
notice except where there are serious grounds for doing so.

71- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: (h)
automatically extending a contract of fixed duration where the consumer does not indicate otherwise,
when the deadline fixed for the consumer to express his desire not to extend the contract is unreasonably
early.
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72- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of:
(i) irrevocably binding the consumer to terms with which he had no real opportunity of becoming
acquainted before the conclusion of the contract.
73- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: (j)
enabling the seller or supplier to alter the terms of the contract unilaterally without a valid reason which
is specified in the contract.
74- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: (k)
enabling the seller or supplier to alter unilaterally without a valid reason any characteristics of the

product or service to be provided.
75- Unfair contract terms guidance, op. cit., p.54.
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76- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: (1)
providing for the price of goods to be determined at the time of delivery or allowing a seller of goods or
supplier of services to increase their price without in both cases giving the consumer the corresponding
right to cancel the contract if the final price is too high in relation to the price agreed when the contract
was concluded.
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77- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: (o)
obliging the consumer to fulfill all his obligations where the seller or supplier does not perform his.
78- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: (p)
giving the seller or supplier the possibility of transferring his rights and obligations under the contract,
where this may serve to reduce the guarantees for the consumer, without the latter’s agreement.

79- Schedule 2, paragraph 1, states that terms may be unfair if they have the object or effect of: (q)
excluding or hindering the consumer’s right to take legal action or exercise any other legal remedy,
particularly by requiring the consumer to take disputes exclusively to arbitration not covered by legal
provisions, unduly restricting the evidence available to him or imposing on him a burden of proof
which, according to applicable law, should lie with another party to the contract.
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