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AAOIFI Standards as a choice of law applicable in
Islamic finance disputes: A vision in the light
of Hague principles 2015

Dr. Badreddine Berrahlia
Associate professor
Faculty of Law, Badji Mokhtar University Annaba- Aljeria

Abstract

The research explains the relation between the Shari’ah rules and the applicable law in
international commercial contracts under the principle of party autonomy.

The article explores the addition of Hague principles on choice of law in international
commercial contracts disputes (Chapter I), and Hague principles as a bridge to the application
of AAOIFI Standards in the Islamic finance disputes: Challenges and opportunities (Chapter
10).

The research recommends to develop AAOIFI Standards to integrate in the legal
framework governing the Islamic finance disputes with the emergence of soft law wave in
the international financial arena.

Keywords: Hague Principles, Islamic Finance, Dispute Resolution, AAOIFI
Standards.
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1. https://www.hcch.net/en/news-archive/details/?varevent=414 (31/05/2020, 23:45)
2. Brooke Marshall, ‘The Hague Choice of Law Principles, CISG, and PICC:
A Hard Look at a Choice of Soft Law’, Oxford University Press on behalf of the American

Society of Comparative Law (2018) 175-217 http://dx.doi/org/10.1093/ajcl/avy007 (31/05/2020,
17:45)
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3.Andrew White, Dispute resolution and specialized ADR for Islamic finance, Islamic Finance Law and
Practice (Oxford University Press,UK, 2012) 310. Zulkifli Hasan and Mehmet Asutay, ‘An analysis of
the courts decisions on Islamic finance’ ISRA, (2011) 3 (2) 57 http://www.lexisnexis.com/uk/legal/
auth/bridge.do?rand=0.3334207697154864. (12/05/2015, 12 :23). Charles N. Brower and Jeremy
K. Sharpe ‘International arbitration and the Islamic world: The third phase” V 97, N 3, [2003] The
American Journal of International Law 643 — 656. Nur Khalidah Dahlan and Mohd Rizal Palil, The
Challenges of Alternative Dispute Resolution for Islamic Finance in Malaysia, JUUM, (2018) 22, 11 —
19 http://ejournal.ukm.my/juum/article/view/29230 (30/05/2020, 18:26)
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4. Article 03 of the convention on the law applicable to contractual obligations, 80/934/EEC, Rome, 19
June 1980, Official Journal of the European Communities, 9.10.80, N° L266/1. The article 03 states:
« Freedom of choice : 1. A contract shall be governed by the law chosen by the parties. The choice must
be expressed or demonstrated with reasonable certainty by the terms of the contract or the circumstances
of the case. By their choice the parties can select the law applicable to the whole or a part only of the
contract.

2. The parties may at any time agree to subject the contract to a law other than that which previously
governed it, whether as a result of an earlier choice under this Article or of other provisions of this
Convention. Any variation by the parties of the law to be applied made after the conclusion of the
contract shall not prejudice its formal validity under Article 9 or adversely affect the rights of third
parties.

3. The fact that the parties have chosen a foreign law, whether or not accompanied by the choice of a
foreign tribunal, shall not, where all the other elements relevant to the situation at the time of the choice
are connected with one country only, prejudice the application of rules of the law at the country which

cannot be derogated from by contract, hereinafter called ‘mandatory rules...». https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=CELEX:41998 A0126(02) (13/05/2015, 23 :24)
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and the council on the law applicable to contractual obligations (Rome I)’, Brussels, 15.12.2005, COM
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9. Commission of the European Communities, op cit, p13.

10. Council of Bars and Law Societies of Europe, CCBE Position on the proposal for a regulation of
the European Parliament and of the Council on the law applicable to contractual obligations (Rome
I) COM (2005) 650 — COD 2005/0261, PO3. https://www.ccbe.eu/fileadmin/speciality_distribution/
public/documents/EUROPEAN_PRIVATE_LAW/EPL_Position_papers/EN_EPL_20061125_
CCBE_position_paper_on_Rome_I.pdf (13/04/2015, 07:23)

11. Recital 13 (English version):” This Regulation does not preclude parties from incorporating by
reference into their contract a non-State body of law or an international convention”.

Le considérant 13 (version frangaise): «Le présent réglement n’interdit pas aux parties d’intégrer par
référence dans leur contrat un droit non étatique ou une convention international».

12. Regulation (EC) No 593/2008, 17 June 2008, The law applicable to contractual obligations
— The Rome I Regulation, OJ L 177 of 4.7.2008, http://eur-lex.europa.eu/legal-content /EN/
ALL/Muri=CELEX:32008R0593



Goball d

. . v A_b_o.. I
- Guinill cinlg Ugile s wxog)b o Er))m 'Q” 208

Sl ola yuuds
Slaaad! I AL Ban Il 5 e l5all Gl oy ¥ Jaotatll 1208 51 i L1 Ginms (6

] o a1l sl b s ) el litly el

Ul 2 2Ll sgaall 2aSlo (il ea€ Aaw Il i aalyall zolsl Joowtl (ol 2l ye
288 A Jaatll ¥ Uyl culidlie P dundy o3 Le Toumg gl cule 3Lt

9aall gl 053l » alal gy ylall al 3 y5lin ,S 201 Rt A1 33U Jyoay 2imlll Al .
e @5 Ay (Ul 2 Lgnilin ¥y Lon 5ol i oy «oias Lgale e o lagi oy
ST BN [ NV V. L DR PSCINESPR PPl e

oolain ¥ Lt Sty agietl b3l Jgon 35S 1S5S0 st aelsall o0 el Jlatsl
Lilee Gy aaslST Cllae 1amy Auentdl ol Aulle uelsaS aelsall oigy bl e S igilall
Coade ) 3 olatl 2 ol Latl gl

auSomil] Jlamll 2 el 521l o0 (3l SIS (o bl 108 2 dogiom o 3515¥ (ylabis Tae
Ll 301Sa] ¢y @ 11 e syl elinall alel Lgaudat 359 pally s« BIS |2ag
il 12 g pud (S0 Lany

5,0 e cutisd ) 0313 (90 adadl AJISE] ) Bogas aelsall ola Gudatd plewdl 7

e 3L ot e sLaie ¥l (e ShalStag Uasl yia Ligils MSun was S5 @ uclyall ol 7
gl dy, L]

Jo e Fuacydl yud aeledll Gabstd e Joawidl 1aa 20 VA aaddl dss o 2

13. Nils Willem Vernooij, ‘Rome I: An update on the law applicable to contractual obligations in
Europe’, The Columbia journal of European law online, 2009 (15) 73. Jason Church, ‘Impact of Islamic
law on commercial sale contract, European Journal of Commercial Contract Law’ (2010) 04, p194.
Caroline Damien, ‘L’article 3/2 de la proposition de réglement Rome I’(2007), Soumis par Philippe
Guez le 05/02/2007 sur le site: http://www.u-paris10.fr/ (20/05/2015, 23 :45)

14. Proposition de reglement du Parlement européen et du Conseil sur la loi applicable aux obligations
contractuelles (Rome I), Examen dans le cadre de I’article 88-4 de la Constitution, Justice et Affaires
intérieures, Loi applicable aux obligations contractuelles en matiere civile et commercial Texte E 3039
- COM (2005) 650 final, Procédure écrite du 3 décembre 2007, http://www.senat.fr/ue/pac/E3039.html
(12/05/2015, 13/05/13:48)

15. Garcimartin Alféres , Francisco J, ‘Rome I Regulation: Much ado about nothing?’ The European
legal forum, literature Doc 884, 2008, p67.

16. Léna Gannagé, ‘Le contrat sans loi en droit international privé’, Electronic Journal of Comparative
Law (2007) 11.3 (December 2007), www.ejcl.org/113/article113-10.pdf (20/04/2020, 04:12)

17. Julio C.Colon, op cit, p425. B. Mallet-Bricout, ‘Un constructeur peut-il importer ses regles nationales
dans des contrats transfrontieres ?° [2013], Paris, p 06. Boele Woelki, ‘“The Unidroit principales of
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