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The Legitimacy of Medical Experiments and Nano
Applications on Repeat Offenders

Dr. Mohamed Nasr Al Qatari
Assistant Professor Faculty of Law
Taibah University - New Cairo Academy

Abstract

There is no doubt that the medical and scientific experiments have always aimed at serving
humanity by contributing to the effective treatment of incurable diseases. was . However,
the contemporary development using Nano medical applications on repeat offenders has
in essence raised legal concerns regarding the physical and mental integrity of the human
protection from attacks and potential misuse of these experiences. These concerns originated
from the early attempts to establish rules for these medical experiments on humans through
the principles and rules set by the Nuremberg Tribunal in 1949, following the experiments
carried out by the German doctors during the Second World War, and the consequences of
the trial of Nazi doctors for those crimes committed in the name of scientific experiments.
The inhuman practices led to the importance of codifying a system of the principles covered
by international covenants through means of emphasizing the right of each individual to
consent or to reject all forms of medical interventions that could threaten their physical or
mental health and existence.

Keywords: Nano-habitual offenders-medical experiments-international conventions.
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(1) E. West, "Napa County Department of Corrections Home Detention and Work Furlough Programs"
(2008) Napa County Board of Supervisors 4.p8.S. Mainprize, "Electronic Monitoring in corrections:
Assessing cost effectiveness and the ptoential for widening the net of social control" (1992) Canadian
Journal of Criminology ,pl.13.K. G. Padgett, Bales, William D., and Blomberg, Thomas G. , "Under
Surveillance: An Empirical Test of the Effectiveness and Consequences of Electronic Monitoring"
(2006),p5.Z. Hinson, "Conversation: GPS Monitoring of Domestic Violence Offenders: GPS Monitoring
and Constituional Rights" (2008) Harvard Civil Rights - Civil Liberties Law Review.p66.A. Green,
More States Use GPS to Track Abusers The New York Times, (Newburyport 2009).p16.B. Brady,
Prisoners 'to be chipped like dogs', The Independent, (United Kingdom 2008).p17. I. B. Rosenberg,
"Involuntary Endogenous RFID Compliance Monitoring as a Condition of Federal Supervised Release
- Chips Ahoy?" (2007 / 2008) Yale Journal of Law & Technology.p9.
(2) Nano-tracking and Nano-castration.
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G. v. Bradley, "Retribution and the Secondary Aims of Punishment" (1999) The American Journal
of Jurisprudence 105-123.M. S. Moore, The Moral Worth of Retribution, In F. Schoeman (ed.),
Responsibility, Character and the Emotions: New Essays in Moral Psychology, (1988).p74.S. Steen
and R. Bandy, "When the policy becomes the problem: Criminal justice in the new millennium" (2007)
9 Punishment and Society 5-26.J. J. Stephan, "State Prison Expenditures" (2004) U.S. Department of
Justice,p80.S. Raab, Electronic Monitoring Is Planned for Detainees, The New York Times (New York
Region 1991).p40.




Sodiall dl-
(I€)a__ Inoll

(1) aa <]l gHael e aon0

1 G| Atad]

Bl Aol 2 J5lioy (pm g > 45205851 L oo B Al ool i 3y
Lo st wlaedas alazinly clidg Bugua @ QISHY a el slael (e el o)
(Al @saill (o il ) el Y dawsll goially gl soail! e datiad il y cdlacel
o3 0S5 8l o Ll A 53 Bt Bt pud iy ool yomall 2 i Bl
Gam Y aiadl gl (il Caiall @31 IS, e sbiall il ¥l e 5 k]
e 138y uaall LML 3,160l 3 s ball Jili I iy gl 2. 931 Lin 339085 e
O 3 bl cod el e~ oAl ISEl Joa 281 clastally Sildasl] ulls (685 o
Oy 83ama lolio 2 w815 ol plend! 2 4053l pme 281yl 53 Bilusy alazial 5o bo
L i Gasle e gl el

ol ISl Jom cilaslas Jummi O a1 20mg Apumall LN 2 Budulig 3935 iy sgemd 2 3Ll Lin o538 s (£)
durne 20530 BT £)3 Gesb e Rulead) Pl U Breme M alaiianl Jadlly (e <3 I BaLoYls can (e
LY Gl 2 (Sl A yrag plaatl 2
K. Jain, "Role of Nanotechnology in Developing New Therapies for Diseases of the Nervous System"
(2006) 1 Nanomedicine 9-12.G. A. Silva, "Neuroscience Nanotechnology: Progress, Opportunities and
Challenges" (2006) 7 Nature Neuroscience 65-74.A. Grunwald, Nanotechnology - A New Field of
Ethical Inquiry?" (2005) 11 Science and Engineering Ethics 187-201.K. L. Sifferd, "Nanotechnology
and the Attribution of Responsibility” (2008) 5 Nanotechnology Law and Business 177-189.H. T.
Greeley, "Neuroscience and Criminal Justice: Not Responsibility but Treatment" (2008) 56 Kansas
Law Review 1103-1138.K. L. Smith, "Making Pedophiles Take Their Medicine: California's Chemical
Castration Law" (1998) The Buffalo Public Interest Law Journal 1-42.M. Millholon, Jindal Signs
Chemical Castration Bill, Louisiana Advocate, (Louisiana 2008), p. 6.K. Harrison, "The High-Risk Sex
Offender Strategy in England and Walse: Is Chemical Castration an Option?" (2007) 46 The Howard
Journal of Criminal Justice 16-26.N. Macready, "Chemical Castration for Paedophiles Approved"
(1996) 312 BMJ 1.G. S. Becker, "Crime and Punishment: An economic approach" (1968) 78 Journal
of Political Economy 169-217.
(5) K. Jain, "Role of Nanotechnology in Developing New Therapies for Diseases of the Nervous
System" (2006) 1 Nanomedicine 9-12.G. A. Silva, "Neuroscience Nanotechnology: Progress,
Opportunities and Challenges" (2006) 7 Nature Neuroscience 65-74.A. Grunwald, Nanotechnology
- A New Field of Ethical Inquiry?" (2005) 11 Science and Engineering Ethics 187-201.K. L. Sifferd,
"Nanotechnology and the Attribution of Responsibility" (2008) 5 Nanotechnology Law and Business
177-189.H. T. Greeley, "Neuroscience and Criminal Justice: Not Responsibility but Treatment" (2008)
56 Kansas Law Review 1103-1138.K. L. Smith, "Making Pedophiles Take Their Medicine: California's
Chemical Castration Law" (1998) The Buffalo Public Interest Law Journal 1-42.M. Millholon, Jindal
Signs Chemical Castration Bill, Louisiana Advocate, (Louisiana 2008), p. 6.K. Harrison, "The High-
Risk Sex Offender Strategy in England and Walse: Is Chemical Castration an Option?" (2007) 46
The Howard Journal of Criminal Justice 16-26.N. Macready, "Chemical Castration for Paedophiles
Approved" (1996) 312 BMJ 1.G. S. Becker, "Crime and Punishment: An economic approach" (1968)
78 Journal of Political Economy 169-217.
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Hennau-Hublet C: le Project de réglementation de 1’expérimentation sur les humains, 6eme journées
d’études juridiques, jean Dabin, organisées parlé unité de droit pénal Drayant, Bruxelles 1982, p316et5.
g (6358 B8l 3. 7Y o a V AAA (2 pal | Aungill 513 3 alall oLl A5ull Adgheal | pn crealidl <yl o yls (V)
Ealmdl Gasgal tsamlige ig 3303 Y) o @ VAAY i pall Bungill 513 palal « ulall Jlal) 2 aladl com ) ilaTg el 5
093 i le g}wﬁl_?._s.\“’\ua.‘ab ol de Ldall Ll 5l culadl Jeall 35l e tusd] e Adghuall Gue caglat]
L0000 Y+ + £ yall Bungill 513 3 palall (A 5Lae Aual s« udall Jandl 25515



Goball d

281 [ —" TIINI

A8 pa ¥ sl ¥l 2 cligaall (gilal Lty 31 aBy coree yoell e¥3a slal 2555 0
Ly« dalatll 3 ylog AiLindl ol ja ¥ (9313 A2 Les 2 4y BLaiasWly ca porll il
Juals salel Sl Sl i ey Buoliyy pmlly B,U yolic alasiul 35184
(0 Aol oy lmil i a5 vty 65 g <t (o0 Y Lot gl i 1D
gelgil oyles clls s
Jo¥ cdialy
Acdalt Coylaniltt Cag yal

Byl p3éang oo’ psgas zlinyl s Al iy Adall pleitly Sgunall mpiagsd
Gl B |1l Aiglal sl gall ol 3y yuin cymellaiall oo suaetll of Gl ¢ el ]
dal Aasdl slally Audall bl G Sasatl) el Gy 31 J3 i Wls S Lo
Mac by oglall Jamy Lo 589 ,3Y (am s (o Lyl 2 calias Lgijglas g (ol a¥1 Y
3 s JS 411 Blungart Jsas sUsY1 1a L3 olis o anl z3e g pamis aga3 e JS 2 Lig 23
ylntinl 2 Calizey 5 3Laa1 3T O il ass il (lapall ydlaall sal Condall sy
SV aT pand e 0,81 e pand s LS 2
(8) Rosenberg, 1. B. (2007 / 2008). "Involuntary Endogenous RFID Compliance Monitoring as a
Condition of Federal Supervised Release - Chips Ahoy?" Yale Journal of Law & Technology. Sifferd,
K. L. (2006). "In defense of the use of commonsense psychology in the criminal law." Law and
Philosophy 25: 571-612. Sifferd, K. L. (2008). "Nanotechnology and the Attribution of Responsibility."
Nanotechnology Law and Business 5(2): 177-189. Silva, G. A. (2006). "Neuroscience Nanotechnology:
Progress, Opportunities and Challenges." Nature Neuroscience 7: 65-74. Smith, K. L. (1998). "Making
Pedophiles Take Their Medicine: California's Chemical Castration Law." The Buffalo Public Interest
Law Journal: 1-42. Steen, S. and R. Bandy (2007). "When the policy becomes the problem: Criminal
justice in the new millennium." Punishment and Society 9(1): 5-26. Stephan, J. J. (2004). "State Prison
Expenditures." U.S. Department of Justice Tonry, M. (1996). Sentencing Matters, Oxford University
Press. West, E. (2008). "Napa County Department of Corrections Home Detention and Work Furlough
Programs." Napa County Board of Supervisors 4. Wolfe, J. (2005). Nano Noses Into RFID. Forbes.29.
(9) Katrina L. Sifferd, Changing the Criminal Character: Nanotechnology and Criminal Punishment,
Elmhurst College Draft 6/17/09,P.1.
(10) The Model Penal Code (MPC) was developed as a guideline to assist the divers legal jurisdictions
in the United States standardize their criminal law procedure according to "contemporary reasoned
judgment." Because of the great legislative and judicial independence entrusted to the states and
municipalities of the U.S., the legal landscape has naturally become extremely varied in this country
over time. By the middle of the last century, this diversity had become so extreme that in 1962 the
American Legal Institute codified the Model Penal Code in an attempt to inspire some uniformity. It
was last updated in 1981.Even though the MPC is a statutory work, no jurisdiction is required to adhere
to its guidelines. It recommends only. As of 2007, thirty-seven states have adopted modified and partial
versions of the Model Penal Code and several, including New York, New Jersey and Oregon, have
enacted nearly all of its provisions.
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(12) Nanotechnology might impact criminal punishment. While many scholars have considered the broad

ethical implications of emerging technologies, such as neuro-nanotechnology, few have considered
their potential impact on criminal sentencing. This paper discusses the potential gains and ethical
implications of two types of technological advances for sentencing: advanced tracking devices enabled
by nanotechnology, and nano-neuroscience, including neural implants.S. Katrina L. Sifferd,Changing
the Criminal Character Nanotechnology and Criminal Punishment, Elmhurst College,2012,p2.
(13) J.L Boudouin, I’expérimentation sur les humais, un conflit de valeurs, une journée jean Dabin,
précité, pl172.
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(16) Six US states (California, Florida, Georgia, Texas, Louisiana, and Montana) have chemical castration
laws.9 California was the first state to use chemical castration as a punishment for sex offenders. (Smith
1998) In cases where the victim is under 13 years of age, California judges may require first-time
offenders to undergo chemical castration. After a second offense, treatment is mandatory. In lowa and
Florida, offenders may be sentenced to chemical castration in all cases involving serious sex offenses.
As in California, treatment is mandatory after a second offense. Recently Louisiana Governor Bobby
Jindal signed a bill allowing Louisiana judges to potentially sentence all convicted rapists to chemical
castration.10 (Millholon 2008) Depro-Provera is the drug most often used for chemical castration.
(Smith 1998: 6) It is an analogue of the female hormone progesterone, used to reduce the normal level
of testosterone in a male by fifty percent —a level equal to the level found in pre-pubescent boys. (Smith
1998: 141) The drug reduces sex-drive, often diminishing ejaculator fluid to zero. Capacity for an
erection can disappear almost immediately or slowly over some months. In some, however, the capacity
for an erection may never disappear completely (Smith 1998: 6).
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(18) Traditionally, the criminal law incapacitates offenders by limiting their access to most
environments (e.g. via house arrest, prison, and in rare cases in the US, death), and deters offenders
via external disincentives in the form of criminal punishment. Both approaches respect the offender
as an autonomous rational agent: that is, they attempt to manipulate the offender’s choices by altering
his environment, not by altering the offender himself. However, nanotechnology, by way of implanted
tracking or neural devices, may allow us to incapacitate or deter by altering an offender directly. For
example, a pedophile who commits criminal sexual assault might be implanted with a nano-scale radio
frequency identification (RFID) mechanism — one so small that it could never be located by the offender
- that allows for continuous tracking. The offender might also be subject to “neural castration” via nano-
neurological implants. Both of these sentencing measures skip a step in the usual process of attempting
to change offender behavior: instead of manipulating the environment with the hopes of changing the
offender’s decision-making, the offender himself is (possibly permanently) changed.

[(19) S. Steen and R. Bandy, "When the policy becomes the problem: Criminal justice in the new
millennium" (2007) 9 Punishment and Society 5-26.J. J. Stephan, "State Prison Expenditures" (2004)
U.S. Department of Justice

(20) I. B. Rosenberg, "Involuntary Endogenous RFID Compliance Monitoring as a Condition of Federal
Supervised Release - Chips Ahoy?" (2007 / 2008) Yale Journal of Law & Technology.

(21) K. Jain, "Role of Nanotechnology in Developing New Therapies for Diseases of the Nervous
System" (2006) 1 Nanomedicine 9-12.

(22) G. A. Silva, "Neuroscience Nanotechnology: Progress, Opportunities and Challenges" (2006) 7
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Nature Neuroscience 65-74.
(23) S. Mainprize, "Electronic Monitoring in corrections: Assessing cost effectiveness and the potential
for widening the net of social control" (1992) Canadian Journal of Criminology .p1.K. G. Padgett, Bales,
William D., and Blomberg, Thomas G. , "Under Surveillance: An Empirical Test of the Effectiveness
and Consequences of Electronic Monitoring" (2006).p5.
(24) Moore, M. S. (1988). The Moral Worth of Retribution. Responsibility, Character and the Emotions:
New Essays in Moral Psychology. F. Schoeman, Cambridge University Press.p8, O'Toole, R. R. G. B.
K. P. M. (2000). "Relationships Between Time in Jail, Time on Electronic Monitoring, and Recidivism:
An Event History Analysis of a Jail-Based Program." Justice Quarterly 17(4): 733-752. Padgett, K.
G., Bales, William D., and Blomberg, Thomas G. (2006). "Under Surveillance: An Empirical Test
of the Effectiveness and Consequences of Electronic Monitoring." 5(1). Raab, S. (1991). Electronic
Monitoring Is Planned for Detainees. The New York Times New York Region.p15.
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(37) Memeteau: Essai sur la liberté théta peu tique du médecin, theses, Poitiers 1973, p24 et 5.
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(45) D. Charles: I’expérimentation humaine et chirurgie, cahiers Laennec, 1952, p26.—
(46) In addition, there is no guarantee that chemical castration actually works. Individuals vary in
their response, and men given oral doses as high as 700 milligrams per day have still reported regular
sexual arousal (Macready 1996). Studies indicate that the drug, when used in conjunction with ongoing
counseling, allows most pedophiles to self-regulate their sexual behavior. However, because the drug
does not eradicate sexual attraction to children, and often does not completely eliminate sexual activity;
its success often depends upon an offender’s attitude to the therapy. If an offender wants to stop preying

upon children, the drug can help them to do so. If they do not, the drug can only hinder their attempts
to perform sexual assault.
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(58) J.M. Auby: “la formation d’un régle international en matiere médicale; les conduirions de validité
de I’expérimentation médicale sur I’homme, Annales de droit médicale internationale, 1959, no 9.
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(61) Aristotle (1985). The Nicomachean Ethics. Indianapolis, Hackett Publishing Co. Becker, G. S.
(1968). "Crime and Punishment: An economic approach." Journal of Political Economy 78(2): 169-217.
Bentham, J. (1996). An introduction to the principles of morals and legislation / Jeremy Bentham with
a new introduction by F. Rosen and an interpretive essay by H.L.A. Hart. Oxford, Claredon Press.p98.
Bradley, G. v. (1999). "Retribution and the Secondary Aims of Punishment." The American Journal of
Jurisprudence: 105-123.Brady, B. (2008). Prisoners 'to be chipped like dogs'. The Independent. United
Kingdom. Cullen, F. T. and P.80.Gendreau (2000). Assessing Correctional Rehabilitation: Policy,
Practice, and Prospects. D. o. Justice. Washington, DC, National Institute of Justice. 3. Dennett, D.

(1978). Where am 1? Brainstorms: Philosophical Essays on Mind and Psychology, MIT Press.,p.99.
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J.Flemaireetlmbert Jean-lue. “La responsabilité médicale”, Paris presses universitaires de France, 1985,
pl25.
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(66) Nanotechnology has already been used to detect activity of individual neurons via platinum
nanowires. (Jain 2006) This allows for an understanding of the brain at the neuron-to-neuron interaction
level. And because nanowires can deliver electrical impulses as well as receive them, they allow for
the direct stimulation of neurons (Jain 2006) which can then allow for manipulation of brain processes:
and, potentially, manipulation of thought. In addition, quantum dot technology is being used to gather
information in the brain at the level of the neuron. Nano-sized functional quantum dots can help build
data-capture devices that are easy to use by neuroscientists. (Silva 2006) Many feel that nanotechnology
will eventually allow for targeted interactions with neurons and glial cells, the cells responsible for
signal transmission in the brain.
(67) J.P Swasey: “protecting the animal of necessity limits to Inquiry in clinical Investigation”, 107
Deadfalls 129 (1978), p133.
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(68) les essayas ou expérimentations organisez et pratiques sur 1’étre humain en vue du développement
des connaissances biologiques ou médicales sont autorisés dans les conduirions prévues ou présent
livre et sont désignés ci-apres par les termes “recherché biomédicale” ..... I’art. 1121-1 du code de la
santé publique (loi No 88-1138 du 20 Déc. 1988 Modifient par la loi 91-86 du 23/01/1991 relative a la
protection de personnes qui se préterai a des recherché biomédicales.
T o Vo eV AR Y iy pall Bungil) 13 o3 palall A 5Lae Bl culall Jasdl 2550591 593 sk gmma pla 3 (14)
RaN
V0 0  VARA gyl Bngdl Sl 3 alall o LIS A0l A gheall cye cralidl syl o il s (V0)
(71) Ultimately, it seems clear that nanotechnology will allow us to visualize and track functional
responses in neurons: that is, we will be provided information about a person’s thoughts remotely. In
addition, several brain probes and implants are already being used in neurosurgery, although many of
them are still investigational. (Jain 2006) Nanotubes, particularly made of carbon, hold great promise
for replacing conventional silicone implants, ““...because of their interesting electronic properties and
reduction in scar formation.” (Jain 2006) Ultimately, such Nano-neurological implants could be used
not only to track neuronal activity, but to manipulate neuronal activity. This translates into the ability
to manipulate thought; possibly via transmission or implantation of desires or beliefs. (Sifferd 2008) As
indicated above, it is most likely that nanotechnology, including neuro-nanotechnology, will initially
be used to more effectively achieve sentencing policies already in operation. For example, one might
imagine a defendant, John, who was found guilty of the molestation and murder of a young boy who
lived next door. As a part of his sentence, John is forced to register as a sex offender. He is also required
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to participate in a castration program. Below we will consider how Nano-neuroscience might be used
on an offender such as John.

(72) Il ne peut étre porte attraie a intégrité des croups Humain qu’en cas de nécessite thérapeutique pour
la personne...” I'art 16-3 du code civile francais de 1994.

(73) “Aucune recherché biomédicale ne peut étre effectue di 1’étre humain. — si elle na se fonde pas
sur le dernier état de connaissances scientifiques encouru par les personnes qui se prétent a la recherché
est hors de proportion avec le bénéfice exemple pour ces personnes ou I’intérét de cette recherché ; - Si
elle ne vise pas a étendre les connaissances scientifique de I’entre humain et les moyens susceptible
d’améliorer sa condition” I’art 209-2 du code de la santé publique.
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J.Michaud: “le lois bioéthique; présentation”. Medicine & droit, no 8 Sept/ Oct 1994. ed. Technique,
p108.
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(77) “la recherche biomédicale exige la souscription préalable, par son promoteur, d’une assurance
garantissant sa responsabilité civile telle qu’elle résulté du présent...” I’art 1121-7-3 du code de la
santé publique.

(78) “Les recherché biomédicales ne peuvent-étre effectuées que :

- Sous la direction et sous la surveillance d’un médicine justifiant d’une expérience approprie
- dans des conditions matérielles et technique et de sécurité des personnes qui se prétent a ces recherché”
I’art 209-3 du C.S.P.F.
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(80) “Nul ne peut se préter simultanément a plusieurs recherché biomédicales sans bénéfice individuel
direct.” L’ art 1124-4-1, CSP. fl.
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(81) Florida statute, entitled Jessica’s Act, requires persons convicted of sexual offenses against
children under the age of twelve to be subject to lifetime electronic monitoring. Pennsylvania and
California have similar provisions. (Hinson 2008)A Massachusetts statute allows courts to impose GPS
tracking systems
Ot eala £ o a VAM sy calal ST 1 ¢ 3BT bl miall Bylgly gl Aoy « o301 iy ol (AY)
adaeg 208 oW Fagdall (LaA el damma dile (Bleg dmmis ASUabid] alSa 1L GLisdl ¢ all Grasd) dama Glas
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(83) However, GPS technology has its limitations. In the UK, more than 17,000 individuals, including
criminals and suspects released on bail, are currently subject to monitoring under curfews requiring
them to stay at home up to 12 hours a day. However, almost 2,000 offenders a year escape monitoring
by tampering with ankle tags or tearing them off. In addition, officials reported losing track of offenders
when they were in the shadow of large buildings. The UK Ministry of Justice is thus investigating the
use of sub dermal chips. (Brady 2008)
(84) F. T. Cullen and P. Gendreau, Assessing Correctional Rehabilitation: Policy, Practice, and
Prospects, In D. o. Justice (ed.), vol. 3, Washington, DC 2000 .Aristotle, The Nicomachean Ethics,
(Indianapolis 1985 .
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