aginll Jlail Lugiléll plAill
:oJoll Uil o

oLyl ool Ugiléll (e g0
VSliall GJgall Ugilidig

S al Hledw (lud yole .o
33— Le¥l — A pa¥ dnalad] 3gasdl S
E-mail: Fakhoury2000@yahoo.fr



W9 Ugildl Lo Aaginl el (dgilddl oAl
- i i (1) 22 <J|

:Jg 2l Uil Lub aginll JLakhill Ligilill LA
Iyl Joall Ugildll e bgo
VIliall LJgall Ugililg

SasLal Gleduw Hlus jele .o
o33 — hLe¥l — A pa¥ Analad! 3oandl A8

addt |

sl (pe A all JLAL (K oy pmdl (a8 2 il oa Lw; Slamtl i ol
m‘@u\;mgum}mgwwd&v o gt i Lo Wilia s
«_nLA.A:J‘ ‘u.,\.a_v u.l.a oloat! J\_m_o Lesd 3lgloy u—\JLuj w.u.u‘j}j Juyg onbilaes ujln.u
.Qmﬂu M)J\ LJL—LAH Osliy Jlab ¥l dbu 41 I u\myp (NVS ‘,ujt Oy
e Olayadly allas Wy aygially Jiall on zs)m sapae YISET e@liles sy
Lyl oha eguddl 2 Aae BT o wlid 4S5 Lo g cdpmaall Bole iy @alal!
O9lall Cadga HLae¥ e cpaa T aladl ol Oeilall 2 sgindl JLbYI ale 2 cems
uj_'La_“ £ guo ul: t}‘o}l‘ (KPS &_ou.‘ LS uLu.uY‘ d}"-""J u.‘_g.,\.” L)j-’\-"-nj u_yLu.uy‘ u.‘_g.,\.”
M\S.‘.HY‘ LNV U.A 4_1.!3..\.”3 N BN { VQSL‘LL‘ gas}n ‘.A.v.,\_‘»_v_g u_n\.uu.” u.‘_g..\.”

- ﬁd‘ - 8)_‘_” \:yl_‘»_‘a — A alens — uu:\.wlj? —u;\.\SLE.A - )jﬁqd‘ d\.a.]aig‘ AN A Olads
Al kel — Callaza !



The Legal System of Armed Cheldren Under
International Humanterian Law:
The Position of International Humanterian Law
and International Criminal Law

Dr. Amer Ghassan Fakhoury
College of Law, American University in the Emirates

Abstract

There are many interesting and disturbing facts about wars and one of the
most important fact is that children constitues the majority of the soldiers.
There are an estimated three hundred thousand child soldiers around the
world and every year the number grows as more children are recruited for
use in active combat. Children are used as combatants, messengers, porters
and cooks and for forced sexual services. Some are abducted or forcibly
recruited, others are driven to join by poverty, abuse and discrimination, or
to seek revenge for violence enacted against them or their families. Child
Soldiers have been devastated by the culture of crime and violence.This
study examines the statute of child soldiers in public international law taken
into account the position of international humanitarian law and international
human rights law and International criminal law

Keywords: Child Soldiers- combatants- messengers- porters - cooks - sexual
services- poverty- discrimination- revenge - violence.
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2- Colleen C. Maher, The Protection of Children in Armed Conflict: A Human Rights Analysis of

the Protection Afforded to Children in Warfare, B.C. Third World L.J. 297, 301 (1989); Amy Beth

Abbott, Child soldiers-The use of Children as Instruments of War, 23 Suffolk Transnat’l L. Rev
499, 508 (2000).
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Rachel Brett and Margaret McCallin, Children, The Invisible Soldiers, Stockholm: Radda Barnen,
1998, p. 24 and; UNICEF, The State of the World’s Children 1996, p.17.



st ST ale VA 5 Lale 10 o gl JLSaH 25 y5lue sl g5 pilin alans copass
A8 el ¢yl (e bl 2 300 0¥ A3l yall oyl o Lle yuadl s I Gmy 13
e el iy 55«0 pae a3 pdilall (393 YLalol conisial ol o ool inng
Bwa L) Bad) 2152515 (ogudl paang LiagaaS Jia Jgudl a2 comil] (6 om0 ApagSonll
Lgronia 2 31 Ags Y+ (e 38T 25 00 3 pallall os o) Lis iy -V Jaball jee (ye
(O sl S350 pan 5535801 Ll <0yl il lall oL LivaglS < 5La) ettt Joul
L (lageatl byt gy o Logy fui gl
siad Vs il @ sgiall LY alusialy aied of ahu of sl peintl Gle
S laal a5 S0 oy e a3 ¥ 3 pallall 02 e yg Aot Copead] 3o ya0 Aglma
ST ool all 2 & Le 15,8 Sl JLLYI sl Alee o Aasime 5] 53 die (355 B
o i) I 1 il ol Y Gl Apnoliaan 0l 9oty 0053 1B < Mgl ol 5151
293 O LS 0 giald i ) s @ gioma ys Sy Jamil] e 550501 @gd £ ¥5g8 3 ol
(o et goe Wolae JUEH o (e 35501 G 3K (0gl 025 O (] B Loms Lgad 5L
#3009l e JL e e sl Jled 2 ppeabaiiall sue ey o (M sgil

4- Facts on Children, archive, UNICEF, April 2007; Coalition contre 1'utilisation d’enfants soldats,
Child Soldiers Global Report, Londres, mai2001; Brett, Rachel, Margaret McCallin and Rhonda
O’Shea, Children: The Invisible Soldiers, Geneva, Quaker .United Nations Office and the
International Catholic Child Bureau, April 1998 edition; Marsha L. Hackenberg, Can the Optional
Protocol For the Convention on the Rights of the Child Protect the Ugandan Child Soldier? 10 Ind.
Int’l & Comp. L. Rev. 417, 418 (2000).
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5- Jane Williams, Antonella Invernizzi,The Human Rights of Children: From Visions to
Implementation, Ashgate, UK, 2011, p. 46

6- www.savethechildren.org; Le Nouvel Observateur, n® 1885, 25/31 mai 2000, Enfants-soldats:
cessons d’aider ceux qui les arment !,

7- Coalition to Stop the Use of Child Soldiers .Final Report 2008. P.18
http://www.childsoldiersglobalreport.org/files/country_pdfs/FINAL_2008_Global_Report.pdf

8- P.W. Singer, Talk is Cheap: Getting Serious about Preventing Child Soldiers, 37 Cornell Int’1 L.J.
561, 574(2004).

9- Everett M. Ressler, Torture, Abuse, Imprisonment, Recruitment, Children in War, UNICEF, New
York, March 1993, p. 117.

10- Guy Goodwin-Gill and Ilene Cohn, Child Soldiers: The Role of Children in Armed Conflicts (study
for
Henry Dunant Institute in Geneva), Clarendon Press, Oxford, 1994, p. 26; Sarah L. Wells, “Crimes
Against Child Soldiers in Armed Conflict Situations: Application and Limits of International
Humanitarian Law”, 12 Tul. J. Int’l & Comp. L. 287, 290 (2004); Kalis, M. (2002). “Child Soldiers
in Africa: Solutions to a Complex Dilemma.” African Journal on Conflict Resolution 2(2): p.31-51.

11- Carol Thompson, “Beyond Civil Society: Child Soldiers as Citizens in Mozambique,” Review of
African Political Economy, June 1999, Vol. 26, No. 80.
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«One of the most basic reasons that children join armed groups is economic.

Hunger and Poverty may drive parents to offer their children for service. In
some cases, armies pay a minor soldier’swages directly to the family”.1*
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Ann Davison, Child Soldiers: No Longer a Minor Issue, 12 Willamette J. Int’l L. Disp. Resol. 124, 141
(2004).
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14- Brett, Rachel, Margaret McCallin and Rhonda O’ Shea, “Children: The Invisible Soldiers”, Geneva,

Quaker United Nations Office and the International Catholic Child Bureau, April 1996, p. 33; llene

Cohn & Guy S. Goodwin-Gill, Child Soldiers: The Role of Children in Armed Conflict, 23 (1993).

15- Georges Berghezan,Armes 1égeres, clés pour une meilleure compréhension, GRIP, Bruxelles,

1998 ; Nancy Morisseau, Seen but not Heard: Child Soldiers Suing Gun Manufacturers Under
Alien Tort Claims Act, 89 Cornell L.Rev. 1263, 1285 (2004).
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”Some children feel obliged to become soldiers for their own protection.
Faced with violence and chaos all around, they decide they are safer with
guns in their hands. Often such children join armed opposition groups after
experiencing harassment from government forces. Many young people have
joined the Kurdish rebel groups, for example, as a reaction to scorched earth
policies and extensive human rights violations. In El Salvador, children whose
parents had been killed by government soldiers joined opposition groups for
protection. In other cases, armed forces will pick up unaccompanied children
for humanitarian reasons, although this is no guarantee that the children will
not end up fighting. This is particularly true of children who stay with a group
for long periods of time and come to identify it as their protector or “new
family”.6
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16- Graca Machel, The impact of Armed Conflict on Children, A/51/306, Ummentof
Information, New York, (1996). Par. 41
17- Barbara Fontana, Child Soldiers and International Law, African Security Review, Vol.6, No. 3,
(1997).

18- COHN (I.), GOODWIN-GILL (G.), « Child Soldiers, The Role of Children in armed conflict »,
Oxford, Clarendon press,1994, pp. 50-51.
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19- UNICEF, La Situation des Enfants dans le Monde, 1996, p.13 ; for more information about the
number of this phenomena see the following address. http:/childsoldiersglobalreport.org/; E/
CN.4/1998/119, Interim Report of the Special Representative in accordance with UNGA resolution
52/107, para. 7
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A child soldier is any person under 18 years of age who is part of any kind
of regular or irregular armed force or armed group in any capacity, including
but not limited to cooks, porters, messengers and anyone accompanying such
groups, other than family members*«
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22- Cape Town Principles and Best Practices on the Recruitment of Children into the Armed Forces
and on Demobilization and Social Reintegration of Child Soldiers in Africa (Cape Town, 27-30
April 1997).
23- Sonja C. Grover, Prosecuting International Crimes and Human Rights Abuses Committed Against
Children, Springer, Canada, 2010, p. 515
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Parmar, Mindy Jane Roseman, Saudamini Siegrist, Theo Sowa, Children and Transitional Justice:
Truth-Telling, Accountability, and Reconciliation, Harvard Law School, UK, 2010, p. 80

25 The military manuals of Argentina (§ 520), Australia (§ 521), France (§ 524), Germany (§ 525),
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L. Wells, Crimes Against Child Soldiers in Armed Conflict Situations: Application and Limits
of International Humanitarian Law, 12 Tul. J. Int’l & Comp. L. 287, 292 (2004).
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« L’application de la Convention des Nations Unies relative aux droits de 1’enfant dans le droit
interne des Etats parties », Paris: I’Harmattan, 2002, p. 17.
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39- United Nations, Treaty Series, vol. 2173, p. 222; Doc.A/RES/54/263; and C.N.1031.2000.
TREATIES-82 of 14 November 2000; The Optional Protocol was adopted by resolution A/
RES/54/263 of 25 May 2000 at the fifty-fourth session of the General Assembly of the

United Nations. In accordance with its article 9 (1), the Optional Protocol will be open for signature
by any State that is a party to the Convention or has signed it.
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“The African Charter on the Rights of and Welfare of the Child, adopted

year after the CRC, prohibits only the direct participation of children in one
regardless of the fact that the African continent has the greatest hostilities,

44- African Children’s Charter on the Rights and Welfare of the Child, AAU Doc. CAB/Le/24.9/49 (1990).
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taking part in hostilities of all types. Not much attention number of children
are also many girls who are used in hostilities is paid to the fact that there
in “supporting activities” such as as combatants or have a signifi cant role
the category of “indirect cooking, cleaning, carrying goods, which fall under
.participation in hostilities’
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49- For more information about the subject see the following: Organisation des Nations Unies, Rapport
de I’expert indépendant du Secrétaire général, Mme Graca Machel, intitulé ‘Impact des conflits

armés sur les enfants’, A/51/306, ONU, New York, 26 aoit 1996. http://www.unicef.org/graca/
a51-306_en.pdf
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52- “Any person under 18 years of age who is part of any kind of regular or irregular armed force in
any capacity, including but not limited to cooks, porters, messengers and those accompanying such
groups, other than purely as family members. It includes girls recruited for sexual purposes and
forced marriage. It does not, therefore, only refer to a child who is carrying or has carried arms”. E/
CN.4/1998/NGO/2
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53- The Paris Commitments to protect children from unlawful recruitment or use by armed
forces or armed groups. http://www.un.org/children/conflict/_documents/pariscommitments/
ParisCommitments_EN.pdf
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54- Bard Meland, Culture, religion, and the reintegration of female child soldiers in Northern Uganda,
perter Lang Publishing, NewYork, 2010, p. 15

55- The Paris Principles: Principles and Guidelines on Children. Associated with Armed Forces or
Armed Groups. Feb 2007. http://www.unhcr.org/refworld/docid/465198442.html; Machel study
10-year strategic review: children and conflict in a changing worldUNICEF., United Nations,
United Nations. Office of the Special Representative of the Secretary-General for Children and
Armed Conflict — 2009.
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56- Gwyn Campbell, Suzanne Miers, Joseph C. Miller Child Slaves in the Modern World, Ohio
University Press, Athens, 2011, p. 248
57- Resolutions 1261 (1999) of 25 August 1999, 1314 (2000) of 11 August 2000, 1379 (2001) of 20
November 2001, 1460 (2003) of 30 January 2003, 1539 (2004) of 22 April 2004, 1612 (2005) of 26
July 2005, and 1882 (2009) of 4 August 2009, 1998 (2011) of 12 July 2011.
58- Article 77 Protocol I of the Geneva Convention (1977), Article 4.3.c. Protocol II of the Geneva
Convention (1977), Article 38 of the CRC (1989) and Art 2 and 3 of its Protocol on the Involvement

of Children in Armed Conflicts (2000), Article 22.2 of the African Charter on the Rights and
Welfare of the Child (1990), Article 2 of the ILO Convention n°182 (1999).
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59- Feria Tinta, M. (2008). The landmark rulings of the Inter-American Court of Human Rights on
the Rights of the Child. Boston/Leiden: Martinus Nijhoff; Mole, N. (2006). Litigating children’s
rights affected by armed conflicts before the European Court of Human Rights. In K. Arts & V.
Popovski, International Criminal Accountability and the Rights of Children (pp. 167-181). The
Hague: Hague Academic Press; Berro-Lefevre, 1. (2008). Improving children’s access to the
European Court of Human Rights. In International Justice for Children (pp. 69-78). Strasbourg:
The Council of Europe; Tulkens, F. (2008). The European Convention on Human Rights and
children’s rights. In International Justice for Children (pp. 17-33). Strasbourg: The Council of
Europe; Tolbert, D. (2006). Children and international criminal law. In K. Arts & V. Popovski,
International Criminal Accountability and the Rights of Children (pp. 147-154). The Hague: Hague
Academic Press; Kuper, J. (2006). op. cit.; Drumbl, M.A. (2007). Prosecutor v. Thomas Lubanga
Dyilo. AJIL, 101(4), pp. 841-848; Oosterveld, V. & Marlowe, A. (2007). Special Court of Sierra
Leone judgement on recruitment and use of child soldiers, AJIL, 101(4), pp. 848-857.

60- P.W. Singer, Talk is Cheap: Getting Serious about Preventing Child Soldiers, 37 Cornell Int’l L.J.
561, 573 (2004).

61- Jo Becker, Child Soldiers: Changing a Culture of Violence, 32 WTR Hum. Rts. 18, (2005).
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63- Interview with Donald Robertshaw, UNICEF Child Protection Officer, Freetown, 15 Nov. 2005.

64- Larry J. Woods, Military Interventions in Sierra Leone: Lessons from a Failed State, Combat
Studies Institute Press, Kansas, USA, 2010, p.20

65- It was established to try “those who bear the greatest responsibility” for war crimes, crimes against
humanity, other serious violations of international humanitarian law and Sierra Leonean law
committed in the territory of Sierra Leone since November 30, 1996

66- Robert Cryer, Hakan Friman, Darryl Robinson, Elizabeth Wilmshurst, An Introduction to
International Criminal Law and Procedure, Cambridge University Press, UK, 2010, p. 182




@52 ) 13130 Laga g3 o) BaSmall (ySias il @31 52! (y0 Adlizen pl531 Byl 2 Lt Gussl
Gelll 3L 2 LWl JsS 53 pllg cain uldLisY Syl (1) 3l clSlgmly casla¥l wss
(el Sl (gilall 5 pulasd) Sl (e Lo pue g (ol @il o) o clalal
el LaSmll s2a J3A (ye Il gy T (el e 05318 2 Lgle pogenil] @31 52l
Gauadll 2 sgiadl JLAb Y alaiialy agind Cras 5153 Jsb o Lie 353kall ail,l 5301
ey Lunill oia p5l3g yasxtng The Procesutor vs. Samual Hinga Narman
ilosll gladl culsal alall Guuill IS Sam @l |Hlatia Loy yally Samual oL ALYl 25Y
Agan) as Sl cals iy Kamajors ol CDF —Civil Defence Forces by 22 ally
(regeda ‘3_'\5 Oﬁl"j‘j (AFRC) Al dl Q‘}E.U é)jrd\ u.u.\::l‘ A9 (RUF) 3oz 2\:.)3:._‘\
Lalael Jd 59l 35LAS 6 pusll] a1 Ji3 Cye
4l gy aBy 33,4 ol 2 daluall 5LS (e 3l (3 500 Samual Hinga Narman gls
VY =i e 0@ Sl
apll ¥ Jleely Juatl - aoluas¥l as @3la ®
Gz 1 HLIN 2 LW 168559 50l GBSy Caris culdlast (ya aS il (V) salll clSlgnl @
Lokl Lle elelutel bl Gl s Lelead! Glaally Glay¥! Jleal Jods
fegdlg dlat Ualat! Lo Yy BLJ_‘»JU AdBallg doiusdl
Sl Lale 10 (8 JLAL YT LY |ty Laa¥l Saudl (yeilall o550 5 pdas culSlgnl ®
sl el gatly
Al ‘aLAT Yoot Ol red O edB 2 Samual Hinga Narman aeSles ofoy
O @S sy O JiB Y+ oV ol (e VY 2 BaS Lt o LT 265 1 40U (5 s 2l
Oe Aol sLadll e yglad Aundll sla ouus cadgl 1B dds ML Glo dile g LSl 13
o @l 4L @@l (a0 B S5V Wi o (e @201 Glad (Llaall (s Agalse
9 e RaSiml Gl allaill I Bagall @iy =1V
68- John-Peter Pham Child soldiers, adult interests: the global dimensions of the Sierra Leonean, Nova,
New York, 2005, p. 97; David M. Rosen Armies of the young: child soldiers in war and terrorism,
David Rosen, 2005, p.57
69- Prosecutor v. Hinga Norman, Decision on Preliminary Motion Based on lack of Jurisdiction (Child
Recruitment), Case No. SCSL-2004-14-AR72(E) (May 31,2004). SCSL-2003-08-1: The Prosecutor
v. Sam Hinga Norman Decision Approving the Indictment and Order for Non-Disclosure”. Special
Court for Sierra Leone. 2003-03-07. Retrieved 2011-08-20. ; “SCSL-2003-14-1: The Prosecutor v.

Samuel Hinga Norman, Moinina Fofana and Allieu Kondewa Indictment”. Special Court for Sierra
Leone. 2005-02-05. Retrieved 2011-08-20.
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“The Appeals Chamber defined child recruitment as the conscription,

enlistment and use of children under 15 years of age to participate in

hostilities, which, according to the Chamber, had already been outlawed as
part of customary international law since at least 1996 7%,
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70- Alison Smith, Child Recruitment and the Special Court of Sierra Leone, 2 J. Int’l Crim. Justice
(2004), 1141-1153.

71- “SCSL-2003-06-1: The Prosecutor v. Alex Tamba Brima Decision Approving the Indictment and
Order for Non-Disclosure”. Special Court for Sierra Leone. 2003-03-07. http://www.sc-sl.org/scsl/
Public/SCSL-03-06 Brima/SCSL-03-06-I-003.pdf. Retrieved 2011-08-20.

72- “SCSL-2003-10-I1: The Prosecutor v. Brima Bazzy Kamara Decision Approving the Indictment,
the Warrant of Arrest, and Order for Non-Disclosure”. Special Court for Sierra Leone. 2011-05-28.
http://www.sc-sl.org/scsl/Public/SCSL-03-10-Kamara/SCSL-03-10-1-002.pdf. Retrieved 2011-08-
20.

73- “SCSL-2003-13-1: The Prosecutor v. Santigie Borbor Kanu Decision Approving the Indictment,
the Warrant of Arrest and Order for Transfer and Detention and Order for Non-Public Disclosure”.
Special Court for Sierra Leone. 2003-09-16. http://www.sc-sl.org/scsl/Public/SCSL-03-13-Kanu/
SCSL-03-13-1-002.pdf. Retrieved 2011-08-20.

74- “At all times relevant to this Indictment, throughout the Republic of Sierra Leone, AFRC/RUF
routinely conscripted, enlisted and/or used boys and girls under the age of 15 to participate in active
hostilities. Many of these children were first abducted, then trained in AFRC/RUF camps in various
locations throughout the country, and thereafter used as fighters”
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75- “Guilty Verdicts in the Trial of the AFRC Accused”, press release from the Special Court for Sierra
Leone, 20 June 2007; “Sierra Leone Convicts 3 of War Crimes”, Associated Press, 20 June 2007
(hosted by The Washington Post); “First S Leone war crimes verdicts”, BBC News, 20 June 2007

RSl s, 23511 e @il Aans ) Aagll Hla3l -V
http://www.sc-sl.org/LinkClick.aspx ?fileticket=Mb00aV Vb4Cg=&tabid=107.
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77- Armed Forces Revolutionary Council.
78- The Revolutionary United Front.

ALY axSY G YY Ll il VA
SCSL-2003-01-PT: The Prosecutor v. Charles Ghankay Taylor Second Amended Indictment”. Special
Court for Sierra Leone. 2007-05-29. http://www.sc-sl.org/scsl/Public/SCSL-03-01-Taylor/SCSL-03-

01-PT-263. Retrieved 2011-08-20; Noah B. Novogrodsky, Litigating Child Recruitment before the
Special Court for Sierra Leone, 7 San Diego Int’l L.J. 421(2006).
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80- Scott Gates and Simon Reich, Child soldiers in the age of fractured states, Univem
USA, 2010, p. 48; M. Cherif Bassiouni International Criminal Law: International enforcement,

Martinus, USA, 2008, pp.167-175.

81- Tolbert, D. (2006). Children and international criminal law. In K. Arts & V. Popovski, International

Criminal Accountability and the Rights of Children (pp. 147-154).
82- Prosecutor v. Tihomir Blaskic, Case No. IT-95-14-T, Trail Chamber, 3 March 2000, Para: 449



W9 Ugildl Lo Aaginl el (dgilddl oAl
- i i (1) 23 <J|

LeS st LiSI L 3gumil] 5 Lo granly S BaSmll quings o o580 .Vl 30 50 21,58
comzall oLl IS le aatag OIS JLal Pl 1 HLasd o LSl o (e sty 98
Bwsll 93 Lasyg peall (a3 rdie Lialidl (393 o (yaa gaadl llin 0 359 pially s 12
M0al Y1 dgedl e Jliall qgllu] & 183 ke

oilgall e Laslatiel masly IS i of Blaskic s Il egal) sl 2 2estl 5152 0
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“The status of the victims may be taken into account as an aggravating
circumstance. Judgements have indicated that the victims were civilians and/
or women. This Trial Chamber notes that in this case many crimes targeted

the general civilian population and within that population the women and
children. These acts constitute an aggravating circumstance”®>

W ghaull o2ag Blaskic Jl il 5 ,5000 adgged! I 5,38 cpe ,3ST 2 5Lal Hlall el
oIS @l eSelt Blaskic Jyimdl aytial aal Jlaba¥ly s Luilly sty JSas Alag yo colS
o I3 pag AEIGY Gupl Al o] 2 cnliias 15318 s Lady JLabo] g (ren e Ol ol
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”General Blaskic admitted to the Trial Chamber that he knew that civilians
were being detained at Dubravica primary school. These included inter alia
the women and children who had been placed around General Blaskic’s
command post for two weeks. Nonetheless, he announced that he had not

made any effort to investigate the circumstances under which people were
detained”®®.
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83- Ibid, Paras: 567, 570, 573, 599 from the decision.

84- Jenny Kuper, Military training and children in armed conflict: law, policy, and practice, Martinus,
USA, 2005, p. 67; Gideon Boas, James L. Bischoff, Natalie L. Reid, International Criminal Law
Practitioner Library: International Criminal Procedure, Cambridge University Press, UK, 2011, p. 200.

85- Ibid, Para: 786 from the decision.

86- Para: 732 from the decision.
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88- Case No. ICTR-96-4-T, 2 September 1998

89- “The Tribunal considers sexual violence, which includes rape, as any act of a sexual nature which
is committed on a person under circumstances which are coercive. Sexual violence is not limited
to physical invasion of the body and may include acts that do not involve penetration or physical
contact”Prosecutor v. Akayesu, Judgment, Case No. ICTR-96-4-T, 2 September 1998, para.598

90- These acts of sexual violence had already been specified as war crimes in the case law of the
International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal
Tribunal for Rwanda (ICTR). See Prosecutor v. Anto Furundzija, Case No. IT-95-17/1-A (July 21,
2000); Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T (Sept. 2, 1998).
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Thomas, glos Laibigt (ulegs ga Adgull LSl daSmall daynd @ (s Jol
5335801 3500 2 Al wlidll] g @ue «(Reaind! JI5aisS) Lubanga Dyilo
sles¥l e 3 yaliall alg¥l 23y g oo @51 ISl Aagis 3y Ml jael!
Craios!l 3Ll mlleal 31 10 (e @aslael (5 JLabeT iy alialls gl 13 Liiligd ol alall
~VAAA 3,04l 2l Gl oy 2 Balin Al e 1yl JiB 23S Liuall (i gaisS|
“Uag gla¥ 2 3 sl a5l AeSmll ) Junl o Aol eyl 336SI1 By ypgan 2 Y0¥
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M.Lubangaisallegedlyresponsible,asco-perpetrator,of warcrimesconsistingof:
* Enlisting and conscripting of children under the age of 15 years into the Forces
patriotiques pour la libération du Congo [Patriotic Forces for the Liberation
of Congo] (FPLC) and using them to participate actively in hostilities in the
context of an international armed conflict from early September 2002 to 2
June 2003 (punishable under article 8 (2)(b)(xxvi) of the Rome Statute);
* Enlisting and conscripting children under the age of 15 years into the FPLC
and using them to participate actively in hostilities in the context of an armed

conflict not of an international character from 2 June 2003 to 13 August 2003
(punishable under article 8(2)(e)(vii) of the Rome Statute®®.

raan Syl Lilig) i g gl aLa¥1 51,3 2 il 2l ey comddad pings e 3]
Jeois Ly adgull Angdatl ool 3 cilel 33012 dags o sgiad! JLALYI ais L3l Llasle
LAY Blamd gl 15| iy Ambiall e 30 gl gl aggall 12 B gudl jue culel 51

93- Security Council established the United Nations Organization Mission in the Democratic Republic
of the Congo

94- Based on a 2004 estimate, which continues to be cited by MONUC, UNICEF and other agencies
in their more recent reports. See http://www.monuc.org. UNICEF and 2004 Global Report of the
Coalition to Stop the Use of Child Soldiers also use this figure. See http://www.child-soldiers.org.

Aol paasall 9330S By pgan B 1l ool Adlale 2 0nlsai oSl raibosll Lol WlBy unhe 58 Lislyst —40

Thomas Lubanga Dyilo is the President of the Union des Patriotes Congolais (UPC) and was the

Commander-in-Chief of its former military wing, the Forces Patriotiques pour la Libération du Congo

(FPLC) at the times when the crimes were committed.

96- The Prosecutor v. Thomas Lubanga Dyilo, Case n° ICC-01/04-01/06
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“[A]n armed conflict exists whenever there is a resort to armed force between

States or protracted armed violence between governmental authorities and
organised groups or between such groups within a State”®”
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«Sufficient evidence to establish substantial grounds to believe that Thomas
Lubanga Dyilo is responsible [for] enlisting and conscripting children under
the age of fifteen years into the FPLC and using them to participate actively

in hostilities within the meaning of Articles 8(2)(b)(xxvi) and 25(3)(a) of the
[Rome] Statute from early September 2002 to 2 June 20037°99.
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